E MILLER STARR

REGALIA
ATTORNEY-CLIENT PRIVILEGE
MEMORANDUM
TO: Board of Directors of the Timber Cove Homes Association
FROM: Jane R. Martin
DATE: July 6, 2025
RE: Road Maintenance and Assessments of the Timber Cove Homes
Association (the “Association”)
CC: Ella K. Gower

At the request of the Board of Directors (the “Board”), we reviewed the Association’s
governing documents (as defined below) to determine the Association’s obligations with
respect to the maintenance of the Timber Cove Unit 2 Subdivision’s (the “Community”)
interior roads and annual assessments. This memorandum summarizes the potential
paths forward for the Community’s consideration. As additional information becomes
available, this memorandum may need to be further supplemented and/or revised.

l. Legal Analysis

We reviewed the following documents (collectively, the “Governing Documents”):

. Declaration of Conditions, Covenants, Restrictions, Easements and Charges
Affecting the Real Property Known as Timber Cove Properties, Inc., Unit Two,
recorded on March 25, 1965 in Book No. 2112, at page 651 in the records of the
County of Sonoma, State of California (the “CC&Rs");

. Amended and Restated Bylaws of the Timber Cove Homes Association (the
“Bylaws”); and

. Articles of Incorporation of the Timber Cove Homes Association (the “Articles”).
We also reviewed the following documents:

o Department of Real Estate Final Subdivision Public Report issued March 25, 1965
(the “DRE Public Report”) and amendments thereto; and
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. Subdivision map entitled “Tract 340 Map of Timber Cove Properties, Inc. Unit
Two”, recorded on March 5, 1965 (the “Map”).

Based on our review of the Governing Documents, DRE Public Report, and the Map, the
Association is currently responsible for maintenance of the Community’s interior roads
and all owners are responsible for contributing to that maintenance through annual
assessments.

A. Background

Approximately 75% of the Community’s lots (the “Interior Lots”) rely on private interior
roads for access, while the remaining 25% of the Community’s lots (the “Exterior Lots”)
access their properties directly from public roads and do not use or rely on the

interior private roads. The Interior Lots extend to the centerline of the interior roads, and
as a result, the interior roads belong to the owners in common, with public access rights.

Constructed 60 years ago, the roads have only received intermittent porous resurfacing
but no major structural integrity examination or reinforcement. From 2010-2014, the
Association implemented a road maintenance plan that included routine inspection,
sweeping and resurfacing. However, maintenance has been inconsistent in recent years,
with some road reserve funds redirected for other purposes.

B. Road Maintenance

The Governing Documents are clear that the Association is responsible for maintaining
the interior roads.! The CC&Rs specify that the annual assessments levied against each
lot are to be used for improving, maintaining, and cleaning the roads, among other
responsibilities. Similarly, the Bylaws and Articles state that the primary purpose of the
Association is to maintain the roads.

Likewise, the DRE Public Report issued in 1965 and subsequent amendments describe
that the Association is responsible for the maintenance of the private roads.> While the
DRE Public Report also discusses the potential for county maintenance through a special
assessment district, it is our understanding that this has never been contemplated by the
Association or by the county. The most recent 9" Amendment to the DRE Public Report
issued in 1992 refers to Association-maintained roads.

Although California Civil Code section 845 addresses maintenance responsibilities for
easements and provides for cost sharing among easement holders, an Association’s
governing documents can supersede or supplement it by explicitly assigning maintenance
duties to the Association for common areas, including easements. Here, the CC&Rs

1 See CC&Rs Clause XI, 8; Bylaws Sections 1.3 and 9.2(g); and Articles Atrticle I,
subsection (a).

2 There are a few DRE Public Reports issued in 1961 which reference
maintenance at the expense of adjacent owners, but those are Public Reports for Unit 1,
not Unit 2.
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specifically provide for road maintenance by the Association and cost allocation among all
lots, so California Civil Code section 845 is inapplicable.

C. Assessment Cap

Under the CC&Rs (and reiterated in the DRE Public Report), the maximum permitted
annual assessment is $200 per lot, with no provision for adjustment based on inflation or
the Consumer Price Index (CPI).2 This limit applies even if the funds are insufficient to
meet the Association’s maintenance obligations. We understand that annual
assessments have nonetheless increased beyond the $200 cap and are currently around
$661 per lot.

Regardless of more restrictive limitations in the CC&Rs, California Civil Code section
5605(b) allows the Board to increase regular assessments by up to 20% over the previous
fiscal year's regular assessment amount without a vote of the membership. With
membership approval®, the Board can increase regular assessments by more than 20%.
In addition, the Board can impose special assessments up to 5% (aggregate) of the
association’s budgeted gross expenses for that fiscal year. “Budgeted gross expenses”
means all expenses in an association’s budget, both operational expenses and reserve
contributions. If the Association’s annual budget is $100,000, the maximum special
assessment the Board can impose without membership approval is $5,000. That does not
mean $5,000 per unit. The $5,000 assessment is divided among all units according to the
allocation schedule contained in the CC&Rs. Once the Board approves an assessment,
proper notice must be given to the membership before collecting it.

Whether road maintenance remains with the Association or shifts to individual owners, it is
advisable to amend the CC&Rs to remove the outdated $200 cap on assessments. Such
an amendment would not grant the Board unfettered discretion as any increases in
assessments would remain subject to the annual statutory limitations and procedural
safeguards of the Davis-Stirling Common Interest Development Act (the “Davis-Stirling
Act”).

In the event there is a catastrophic failure of a road, the Association could fund a large
repair expenditure through an emergency assessment. Membership approval
requirements do not apply to situations where the assessment increase or special
assessment is needed for an “emergency situation,” which includes an extraordinary
expense that is: (i) required by an order of a court (Civ. Code 8§ 5610(a)); (ii) necessary to
operate, repair or maintain the development or any part of it for which the association is
responsible where a threat to personal health or safety or a hazardous condition or
circumstance on the property is discovered (Civ. Code 8§ 5610(b)); or (iii) necessary to
repair or maintain the development or any part of it for which the association is

3 See CC&Rs Clause XI.

4 They must hold a membership vote by secret ballot or at a meeting, more than
50% of homeowners must participate (quorum), and a majority of those voters
must approve the increase.
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responsible, where such expense “could not have been reasonably foreseen by the board
in preparing and distributing the annual budget report under Section 5300.” (Civ. Code 8
5610(c).) Where a board seeks to impose an emergency assessment for an unforeseen
expense pursuant to Civil Code section 5610(c), the board must first “pass a resolution
containing written findings as to the necessity of the extraordinary expense involved and
why the expense was not or could not have been reasonably foreseen in the budgeting
process.” (Civ. Code 8§ 5610(c).) The resolution must be distributed to the members with
the notice of assessment required by Civil Code section 5615. (Civ. Code § 5610(c).)

A catastrophic failure of a road would likely be considered a hazardous condition or
circumstance.

D. Equity Concerns and Cost Allocation
We understand that there are questions as to the Exterior Lot owners’ obligation to pay for
maintenance of the interior roads, which are not regularly used by the Exterior Lots but
which the Exterior Lots may use.
When an improvement or facility primarily benefits a specific group of owners, the
Association can create a “cost center”. The cost center has its own separate budget, and
the costs of the improvement are allocated solely to the owners who benefit from it.
The CC&Rs may be amended to provide a cost center for interior road maintenance.
Under such a model, only Interior Lot owners would contribute to the maintenance costs
for the interior roads. Meanwhile, all owners would continue to contribute to shared
expenses such as architectural design review, compliance enforcement, audit fees, taxes,
insurance, and legal services.
Il. Options for Consideration for Road Maintenance

We have outlined several options for road maintenance, as well as the pros and cons of
each, as follows:

Option 1: Maintain the Status Quo

e The Association would continue to manage and fund road maintenance through
the current structure.

e Pros:
o Familiar process/structure and centralized control.
o Uniform standards of maintenance and safety.

e Cons:

o Funding challenges persist, especially for long-term or catastrophic
failures.
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o Equity concerns for Exterior Lot owners.
Option 2: Shift Road Maintenance Responsibility to Individual Members
e The Association would discontinue maintaining and insuring the roads, and
responsibility would shift to the individual lot owners to jointly maintain and insure
the roads.
e Pros:

o Reduces the Association’s financial and operational burden.

o Gives owners direct control over the condition of roads that serve them.

o Potential legal complexity and liability issues.
o Likely to create inconsistency in maintenance and quality.

o Inconsistent maintenance could impact property values and marketability of
homes.

o Owners would be required to carry liability insurance for the road.

o Requires an amendment to the Governing Documents and a vote of the
membership.

Option 3: Implement an Equity-Based “Cost Center” Model
e Interior roads would be grouped into “cost centers”, and members within each cost
center would share proportional responsibility for maintenance costs related to the
roads they use.
e Pros:
o More equitable cost allocation.
o Centralized management and quality control retained by the Association.
e Cons:

o Requires significant administrative oversight.

o Requires an amendment to the Governing Documents and a vote of the
membership.

Regardless of the option ultimately chosen, the Association is currently responsible/liable
for maintenance of the road and must be financially prepared for the possibility of a
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catastrophic road failure. The roads are aging, and even under the best maintenance
conditions, significant repairs or full replacement could be required in the coming years.
Delaying action exposes all members—and the Association—to unnecessary risk.

"I, CC&Rs Amendment

Both Options 2 and 3 above would require an amendment to the CC&Rs. In the event the
CC&Rs are amended to address road maintenance, whether it be to shift road
maintenance responsibility to individual members or to implement a cost center model,
there are several other areas of the CC&Rs that could be amended as well, including to:

° remove the $200 cap on assessments;

o specify the Association’s obligation to maintain a liability insurance policy for the
roads;®

° remove outdated provisions related to the Declarant (the project’s original

developer); and
. align language with the current provisions of the Davis-Stirling Act.

An amendment to the CC&Rs would require approval by a majority vote through a secret
ballot process, however, if Option 2 is selected, analysis and polling would need to be
explored to confirm whether a majority of the Interior Lot Owners are in favor of such an
amendment.®

°> The Association carries a liability insurance policy for the roads, but the CC&Rs
do not currently specify this obligation.

6 See Bylaws Section 4.6.

TIMB-60160\3135359.3



Attorney-Client Privilege

Memo to Board of Directors of the Timber Cove Homes Association
July 6, 2025

Page 7

\VA Next Steps

The Board will commission a new reserve study to evaluate the funds necessary for road
maintenance in 2026 as specified in the Bylaws. The Board will present updates to the
current road reserve study at the annual meeting on September 13, 2025. At the
upcoming meeting on July 12, 2025, the Board plans to present the legal analysis of this
memorandum, discuss the proposed options, and seek member input. A community
survey will follow to help gauge sentiment and inform next steps.
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